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REVI EW of a deci sion of the Court of Appeals. Modified, and

as nodified, affirmed, and cause renmanded with directions.

M1 ANN VWALSH BRADLEY, J. Def endants, Janes R Kl auser
Secretary of the Wsconsin Departnent of Adm nistration, and
Charles P. Snith, State Treasurer, seek review,® and the
plaintiffs, the State Engineering Association (SEA), t he

W sconsin Retired Teachers Association (WRTA), and the Wsconsin

1'We refer to Secretary Kl auser and Treasurer Smith collectively
as the “Adm nistration Defendants.” Secretary Gates of the
Departnent of Enpl oye Trust Funds, and the Enploye Trust Fund
Board, (together, “the ETF Defendants”) did not request review of
the court of appeal s’ deci sion.
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Educati on Association Council (WEAC), seek cross-review, of a

publ i shed decision of the court of appeals. W sconsin Retired

Teachers Ass’'n v. Enploye Trust Funds Bd., 195 Ws. 2d 1001, 537

N.W2d 400 (C. App. 1995). The court of appeals’ decision
affirmed in part and reversed in part a decision of the circuit
court for Dane County, Angela B. Bartell, Judge.

12 At issue is the constitutionality of 1987 Ws. Act 27,
88 436m 684r, and 688km? under which Wsconsin Retirenent
System (WRS) trust funds were used to pay a “Special I|nvestnent

Performance Dividend” (SIPD) to certain WRS annuitants.? e

2 This opinion uses the terms “Act 27" and “the SIPD | egislation”
i nt erchangeably to reference the chall enged | egislation
% Section 684r of Act 27 created Ws. Stat. § 40.04(3)(e), which
provides in part:
1. As of Septenber 30, 1987, $230, 000,000 shall be
distributed from the transaction anortization account
of the fixed retirement investnent trust to the
appropriate reserve of the fixed retirenent investnent
trust as foll ows:

a. The portion credited to the fixed annuity
reserve shall be distributed by the board as soon as
possi ble after August 1, 1987, but with an effective
date of July 1, 1987. Notwi thstanding s. 40.27(2), the
board shall nmake the distribution as a special
i nvestment performance dividend to provide an annuity
increase only to those persons currently receiving a
suppl enental benefit under s. 40.27(1) and (1m, 1985
stats. Any paynent under s. 20.515(1)(a) to annuitants
receiving special investnent performance dividends
under this subdivision shall be reduced by the anount
of the special investnent performance dividends under
t hi s subdi vi si on

c. The board shall make the distribution under
subd. 1. a. as soon as possible after August 1, 1987
Until such tinme as the special investnent performance
dividend is effective, the supplenmental annuity benefit
under s. 40.27(1) and (1m, 1985 stats., shall continue
to be funded from noney avai |l abl e under S.
20.515(1)(a). After the effective date of the special
i nvestment performance dividend, the departnent shall
provide from the portion to be credited to the fixed
annuity reserve funds sufficient to reinburse the
appropriation under s. 20.515(1)(a) for supplenental
benefits paynents nmade after June 30, 1987

3
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conclude that Act 27 and its inplenentation constitute a taking

of the plaintiffs’ property wthout just conpensation, in
violation of Article I, 8§ 13 of the Wsconsin constitution.*
Accordingly, we order the Admnistration Defendants, in their

official capacities, to replenish the WRS fixed annuity reserve
account in an anount equal to all funds paid out of the account
pursuant to Act 27, plus interest at the effective rate. See
Ws. Stat. § 40.02(23) (1987-88).> W also conclude that the ETF
Def endants did not breach their fiduciary duties by inplenenting
Act 27. Finally, we determne that the plaintiffs are entitled
to reasonable attorney fees to be paid out of the recovery under
t he “common fund” doctri ne.
| . FACTS

13 Chapter 40 of the Wsconsin Statutes creates and
governs the Public Enploye Trust Fund, a system of benefits
designed to protect public enployees fromthe financial hardships
of old age, disability, illness, and accidents. Ws. Stat.
8 40.01(1). The Departnment of Enploye Trust Funds (DETF) is an
executive branch agency admnistering the Trust Fund “under the
direction and supervision of the enploye trust fund board.” Ws.
Stat. 8§ 15.16. The ETF Board appoints the Secretary of the DETF.

§ 40.03(1)(c).

14 Wthin the Trust Fund, there is a fixed retirenent
investnment trust (FRIT). 8§ 40. 04(3). The FRIT receives funds
from three sources: (1) contributions from participating

enpl oyees; (2) contributions from participating enployers; and

“ Article I, § 13 of the Wsconsin Constitution provides:
The property of no person shall be taken for public use
W t hout just conpensation therefor.
> Al future statutory references are to the 1987-88 vol une
unl ess ot herw se indicat ed.
4
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(3) i nvest nent ear ni ngs on the enpl oyee and enpl oyer
contri butions.

15 There are four accounts within the FRIT. First, there

is an enployee accunul ation reserve account, which holds funds
related to enpl oyee contributions. 8§ 40.04(4). Second, there is
an enployer accunulation reserve account, which holds funds
related to enployer contributions. § 40.04(5). Third, there is
an annuity reserve account, which holds funds sufficient to nake
annuity paynents to those retiring public enpl oyees who choose to
receive their retirenent benefits on an installnment basis.
8 40.04(6). When an enployee retires and elects to take an
annuity, the enpl oyee and enpl oyer accunul ation reserves transfer
to the annuity reserve an anount equal to the present value of
the annuity. 8 40.04(6). Fourth, there is a transaction
anortization account (TAA). § 40.04(3). The TAA is an
accounting mechanism which allows the three reserve accounts to
spread over tine the recognition of gain or |oss on investnents,
thus partially insulating annuitants fromthe fluctuations of the
i nvest ment mar ket pl ace. Every year, each of the FRIT s three
reserve accounts is credited with a proportionate share of the
TAA bal ance. § 40.04(3)(a).°®

16 Dependi ng upon the investnment perfornmance of the FRIT s
assets, a surplus may be generated in the annuity reserve.

Wsconsin Stat. § 40.27" authorizes and governs post-retirenent

® At the time that this litigation arose, the annual TAA transfer
to the FRIT was fixed at 7% of the current TAA bal ance. The
| egi sl ature has since raised the figure to 20% 1989 Ws. Act
13, §_9.

” Section 40.27(2) provides:

(2) FIXED ANNU TY RESERVE SURPLUS DI STRI BUTI ONS.

Surpluses in the fixed annuity reserve established

under s. 40.04 (6) and (7) shall be distributed by the
5
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adjustnents to annuities based upon the occurrence of surpluses
in the annuity reserve account. On an actuary’'s recomrendation
the ETF Board must distribute an annuity reserve account surplus
to annuitants “if the distribution will result in at least a 2%
increase in the anmount of annuities in force.” 8 40.27(2).
Di stributions nust be “expressed as percentage increases in the
anount of the nonthly annuity in force.” 8 40.27(2)(a). Any
prior 8 40.27(2) annuity reserve account surplus distributions
are included for purposes of calculating the percentage increase
in an annuity. |d. The ETF Board has the equitable discretion
to give annuitants varying percentage increases, based solely
upon the effective date of the annuity. 8 40.27(2)(b). The

di stributions made under 8§ 40.27(2) cannot reduce, or be reduced

board if the distribution will result in at least a 2%
increase in the amunt of annuities in force, on
recomendati on of the actuary, as foll ows:

(a) The distributions shall be expressed as
percentage increases in the anmount of the nonthly
annuity in force, including prior distributions of

sur pluses but not including any anmount paid from funds
other than the fixed annuity reserve fund, preceding
the effective date of the distribution. For purposes of
this subsection, annuities in force include any
disability annuity suspended because the earnings
[imtation had been exceeded by that annuitant in that
year .

(b) D fferent percentages may be applied to
annuities with different effective dates as nmy be
determ ned to be equitable but no other distinction may
be made anobng the various types of annuities payable
fromthe fixed annuity reserve.

(c) The distributions shall not be offset against
any other benefit being received but shall be paid in
full, nor shall any other benefit being received be
reduced by the distributions. The annuity reserve
surplus distributions authorized under this subsection
may be revoked by the board in part or in total as to
future paynents upon recommendati on of the actuary if a
deficit occurs in the fixed annuity reserves.

6
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by, any other benefits. 8 40.27(2)(c). Finally, the surplus
di stributions do not becone a part of a retiree's base annuity,
which is guaranteed by the State. Rat her, the ETF Board can
revoke 8§ 40.27(2) annuity increases when necessary to preserve
the financial integrity of the fixed annuity reserve. |d.

17 The legislature has frequently changed the formula for
calculating a retiring enployee's initial annuity benefit. These
changes generally increase a retiree's base annuity, and have
al ways been applied prospectively. As a result, state enployees
retiring prior to statutory increases in base annuities receive

no enhancenent of their base annuity. See, Retirenent Research

Commttee Staff Report #76, Review of WRS Annuitant Equity and

Adequacy Concerns (1985). Benefits "cliffs" are created between

those retiring before and those retiring after beneficial
| egi sl ati on.

18 The legislature has attenpted to blunt the erosive
economc effect of these Dbenefits "cliffs" by providing
"suppl enental benefits” to older annuitants. Since 1974, the
| egi slature has provided supplenental Dbenefits to pre-1974
annuitants in an effort to bring their benefits nore into line
with those of post-1974 annuitants.® These suppl enental benefits
are paid from general purpose revenue (GPR), and are subject to
continuing appropriation by the legislature. They are
adm ni stered by the DETF, and are added to the nonthly checks of

el i gible annuitants.

8 See, e.g., § 2, ch. 337, Laws of 1973. The term “pre-1974
annuitants” refers to class plaintiffs retiring prior to Cctober
1974, while “post-1974 annuitants” refers to class plaintiffs
retiring on or after Cctober 1, 1974.

7
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19 In 1987, the legislature enacted the Ilegislation at
issue in this case.® Act 27 caused approxinmately $78.6 million
to be transferred fromthe TAA to the annuity reserve account.
Ws. Stat. § 40.04(3)(e)(1).* The Act ordered the ETF Board to
distribute the transferred noney as a special investnent
performance dividend payable only to those annuitants then
recei ving GPR-funded suppl enental benefits. 8§ 40.04(3)(e)(1)(a).

Only pre-1974 annuitants received supplenental benefits. The
legislation also ordered that an annuitant’s supplenenta
benefits be reduced by the anount of SIPD paynents that he or she
received. I1d.

10 At the time of the SIPD legislation’s enactnent, GPR
suppl enmental benefits were available to about one-quarter of the
76,763 retirees then receiving annuities out of the fixed annuity
reserve. Because SIPD paynents were nmade available only to GPR
suppl enental benefits recipients, Act 27 rendered about three-
quarters of all annuitants ineligible to receive any portion of
the SIPD distribution. If all annuitants had shared the SIPD
paynments on a pro rata basis, each annuitant would have
experienced a 2.4-2.6%increase in his or her nonthly check.

11 The annuity reserve already had a surplus of $6.1
mllion at the tinme of the enactnment of the SIPD |egislation
The legislation did not reference the disposition of any pre-
existing annuity reserve surplus. Secretary Gates and the ETF

Board included the $6.1 mllion in the SIPD distribution

® 1987 Ws. Act 27, 88 436m 684r, 688km
" The $78.6 nmillion is the annuity reserve account’s share of
the $230 mllion transferred fromthe TAA to the various FRI T
accounts.

8
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framework. Thus, a total of $84.7 million was made avail able for
distribution to pre-1974 annuitants.

12 The legislation had an effective date of July 1, 1987,
but took several nonths to inplenent. The GPR suppl enent al
benefits appropriation was continued for the interim Ws. Stat.
8 40.04(3)(e)(1)(c). However, the Act ordered the DETF to
reimburse the State for the interim GPR expenditures. |d. This
rei nbursenent totaled $3.8 mllion, and was nade out of the funds
transferred fromthe TAA to the annuity reserve account. |d.

13 Before inplenenting Act 27, the ETF Defendants sought
and received an attorney general opinion on the constitutionality
of the legislation. 76 Op. Att’'y Gen. 299 (1987). The attorney
general opined that the statute did not violate the contracts
cl ause of the Wsconsin constitution, Ws. Const. art. |, § 12.
In response to a legislator’s request, the attorney general also
i ssued a separate opinion that the Act did not violate the extra
conpensation clause, Ws. Const. art. 1V, 8§ 26. 76 Op. Att'y
Gen. 224 (1987). After receiving the attorney general’s advice,
the ETF Defendants inplenented the SIPD | egislation.

114 Plaintiffs SEA and WRTA commenced separate actions in
the circuit court against the ETF Defendants.! The circuit
court granted both WEAC s notion to intervene as a party
plaintiff, and WRTA's notion to consolidate. Toget her, the
plaintiffs alleged that Act 27 constitutes: (1) a taking wthout
just conpensation, contrary to Ws. Const. art. 1, 8 13; (2) a
grant of extra conpensation fromother than State funds, contrary

to Ws. Const. art. 1V, 8§ 26;® and (3) an inpairnent of

' The Administration Defendants were | ater added as def endants

Qy SEA' s anended conpl ai nt.

2 Article IV, §8 26 of the Wsconsin constitution provides in
9
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contract, contrary to US. Const. art. |, 8 10 and Ws. Const.
art |, & 12.' WEAC further alleged that the ETF Defendants
breached their fiduciary duties by inplenenting the |egislation.

15 The circuit court divided the trial into two phases.
In issuing its first phase decision and order, the circuit court
concluded that Act 27 anmpbunted to an unconstitutional grant of
extra conpensation to SIPD paynent recipients. Mor eover, the
circuit court determned that the inplenentation of the
| egislation inpaired the contract between WRS annuitants and the
State, and constituted a breach of the ETF Defendants’ fiduciary
duti es. After its first phase decision, the circuit court
certified the action as a class action on behalf of annuitants
who would have been eligible to receive an annuity reserve on
Decenber 31, 1987.

16 In its second phase decision, the <circuit court
suppl enmented its constitutional determ nations by concl uding that
the legislation also effected a taking of property wthout just

conpensation. The court did not enjoin the inplenmentation of the

part:
The | egi slature shall never grant any extra
conpensation to any public officer, agent, servant, or
contractor, after the services shall have been rendered

. . This section shall not apply to increased

benefits for per sons who have been or shall be granted
benefits of any kind under a retirenment system when
such increased benefits are provided by a legislative
act passed on a call of ayes and noes by a three-
fourths vote of all the nenbers elected to both houses
of the legislature, which act shall provide for
sufficient state funds to cover the costs of the
i ncreased benefits.

B Article I, 8 10 of the United States Constitution provides in

part:

No state shall . . . pass any . . . lawinpairing the
obligation of contracts

Article I, 8 12 of the Wsconsin constitution provides in part:
No . . . lawinpairing the obligation of contracts,

shal | ever be passed .
10
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S| PD. Instead, the court exercised its equitable powers to
fashion a "mnimalist renmedy" solely for the benefit of post-1974
annui tants. First, the ETF Defendants were ordered to pay
retrospective relief in their official capaci ties. Thi s
retrospective relief was in the formof a lunp sumrepresenting a
two percent annuity increase as of July 1, 1987, plus five
percent investnent earnings conpounded annually fromthat date to
the date of the lunp sum paynent. Second, the ETF Defendants,
again in their official capacities, were ordered to pay
prospective relief. This prospective relief took the form of a
per manent annuity increase based upon a two percent increase on
July 1, 1987, and five percent annually conpounded earnings from
that date to the date of the post-1974 annuitants' regul ar August
1994 nonthly paynents. Finally, the ETF Defendants were ordered
to pay the plaintiffs' attorney fees. The court reasoned that
because their breach of fiduciary duty rose to the level of
m smanagenent, the plaintiffs were entitled to attorney fees
under Ws. Stat. § 814.14. "

17 On review, the court of appeals also concluded that Act
27 is unconstitutional. Unli ke the circuit court, however, the

court of appeals invalidated and enjoined the inplenentation of

1 Ws. Stat. § 814.14 provides:

814.14 Fiduciary; liability for costs limted;
bond prem um In any action or proceeding prosecuted
or defended in any court in Wsconsin by [a] .
trustee of an express trust, . . . unless otherw se

specially provided, costs shall be recovered as in an
action by and against a person prosecuting or defending
in the person's own right; but such costs shall be
chargeable only upon or collected of the estate, fund
or party represented, unless the court shall direct the
sane to be paid by the plaintiff or defendant
personally, for msmanagenent or bad faith in such
action, proceeding or defense.

11
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the Act, relying exclusively on the takings clause, Ws. Const.
art. |, 8 13. The court of appeals reversed the circuit court’s
determ nation that the defendants breached their fiduciary duties
by inplenmenting the SIPD | egislation.

18 The court of appeals also reversed the circuit court's
"mnimalist renmedy"” determ nation, concluding that it was
constitutionally insufficient. I nstead, the court of appeals
ordered the Admnistration Defendants to pay from the State
treasury to the annuity reserve an anount equal to the GPR
expenditures saved as a result of the distributed SIPD *
Additionally, the court awarded interest at the average earnings
rate of the trust fund from the date of the first SIPD
distribution to the date of repaynent. Finally, the plaintiffs'
attorney fees were ordered paid out of the recovery under the
"common fund" theory. SEA, WEAC, WRTA, and the Adm nistration
Def endants then petitioned this court for review

1. Constitutionality of Act 27

119 The first issue we address is whether Act 27 viol ates

Article 1, 8 13 of the Wsconsin constitution, which provides
that: "The property of no person shall be taken for public use
W thout just conpensation therefor." Because the plaintiffs

chal l enge the constitutionality of Act 27, a question of law is
presented, which we review w thout deference to the decisions of

the circuit court and court of appeals. Associ ation of State

Prosecutors v. M I waukee County, 199 Ws. 2d 549, 557, 544 N W 2d

888 (1996). W note that Act 27 enjoys the sanme strong

presunption of constitutionality as any other legislative

> The court included in this amount the $6.1 nmillion pre-
exi sting annuity reserve surplus, as well as the $3.8 mllion
rei nbursenent to GPR

12
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enactnent. State v. Carpenter, 197 Ws. 2d 252, 263, 541 N.W2d

105 (1995). In order to overcone this presunption, the
plaintiffs nust denonstrate that the statute is unconstitutiona
beyond a reasonabl e doubt. Id.

20 When conducting a takings analysis, we begin by
determining whether a property interest exists. Nor anda

Expl oration, Inc. v. Ostrom 113 Ws. 2d 612, 624-25, 335 N W2d

596 (1983). The parties do not dispute, and we agree, that WRS
annuitants have a property interest in the WRS. The annuitants’
interest finds its genesis both in chapter 40 and in prior
decisions of this court. Specifically, 8§ 40.19(1) provides:

40. 19 Ri ghts preserved. (1) Rights exercised and
benefits accrued to an enploye under this chapter for
service rendered shall be due as a contractual right
and shall not be abrogated by any subsequent
| egi sl ative act. The right of the state to anend or
repeal, by enactnment of statutory changes, all or any
part of this chapter at any tine, however, is reserved
by the state and there shall be no right to further
accrual of benefits nor to future exercise of rights
for service rendered after the effective date of any
amendnent or r epeal del eting t he statutory
aut horization for the benefits or rights. This section
shall not be interpreted as preventing the state from
requiring forfeiture of specific rights and benefits as
a condition for receiving subsequently enacted rights
and benefits of equal or greater value to the
partici pant.

121 We also agree with the parties that WRS annuitants have
a contract right to have dividends distributed consistent wth
8 40.27(2). Recent |l vy, we reaffirmed the rule that an
i ndividual’s contractual rights in a public enployee retirenent
systemcreate a property interest in his or her retirenment system
as a whol e. Associ ation of State Prosecutors, 199 Ws. 2d at

558.

The earnings on investnents . . . constitute assets of

the [retirenment] system . . . The right [in the

retirement system] includes the proper use of the
13
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earnings. . . . [T]he legislature and the plaintiff
board are not free to spend or appropriate the earnings
of the fund except in a manner authorized by statute
relating to the . . . retirenment system

State Teachers' Retirement Board v. Gessel, 12 Ws. 2d 5, 10,

106 N.W2d 301 (1960), quoted with approval in Association of

State Prosecutors, 199 Ws. 2d at 559. These cases establish the

property interest of WRS annuitants in the proper distribution
of surplus investnent earnings contained in the annuity reserve
account .

122 The Adm ni stration Def endant s assert t hat t he
plaintiffs, as individual annuitants, have no nore than a nere
unil ateral expectation that the Board will grant them a portion
of any surplus distribution out of the annuity reserve. Wi | e
the defendants may be correct in their assertion, they mss the
focus of the inquiry. W are concerned not with an annuitant’s
right to a share of surplus distributions, but instead with the
right of every annuitant to have surplus distributions made in a
manner consistent wth the strictures of § 40.27(2). The
def endants do not dispute that such a right exists.

123 If a recognizable property interest exists, we then

consi der whether the right has been taken. Zinn v. State, 112

Ws. 2d 417, 424, 334 NW2d 67 (1983). Thus, we nust determ ne
whether the SIPD legislation “takes” the plaintiff annuitants’
property interest in having annuity reserve account surpluses
distributed in the manner prescribed by 8 40.27(2). To the
extent that the legislation violates the plaintiffs § 40.27(2)
rights, it effectively takes those rights.

24 Section 40.27(2) grants the ETF Board the discretion to
vary annuity reserve surplus distributions "as nmay be determ ned

to be equitable.” W read this section to execute an excl usive
14
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grant of discretionary authority to the ETF Board, and agree with

the Adm ni stration Def endants that:

[ @] bsent [an erroneous exercise] of that discretion, it

is for the Board alone to determ ne how and in what

proportion dividends are distributed.

Reply Brief at p. 10. Thus, on the facts of this case, Act 27
violates 8 40.27(2) if it elimnates or limts the ETF Board's
discretion to equitably vary the distribution of the $84.7
mllion annuity reserve surplus.

25 The SIPD legislation transferred funds fromthe TAA to
the annuity reserve account. Because the transfer created a
surplus in the annuity reserve account exceeding two percent of
the "anmount of annuities in force," a distribution was triggered
under 8 40.27(2). In the absence of Act 27, the ETF Board would
then distribute the surplus, with the discretion to increase
certain annuities by a greater or |esser percentage than others,
as informed by equitable considerations.?® Under Act 27,
however, a different scenario energed.

126 The legislation required the ETF Board to distribute
the annuity reserve's investnent earnings only to those
annuitants then receiving suppl enental benefits, "notw thstanding
s. 40.27(2)(b)." See § 40.04(3)(e)(1)(a). Counsel for the
Adm ni stration Defendants conceded before this court that Act 27
left the ETF Board wth no discretion to grant post-1974
annuitants a share of the annuity reserve surplus created by the

TAA transfer. The defendants nevertheless maintain that the

| egi slation preserved the ETF Board' s equitable discretion, as it

' Prior to the SIPD |legislation, the ETF Board had not acted to
distribute annuity reserve surpluses on other than a pro rata
basi s.

15
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was the Board which devel oped and approved the fornula under
whi ch the SIPD was eventual |y distributed.

27 We cannot agree with the defendants. Section 40.27(2)
describes sone of the terns of the WRS contract. Anmong those
terms is the guarantee that variations in surplus distributions
wll be made in the Board' s equitable discretion. The SIPD
| egislation mandated a distribution Ilimted to pre-1974
annuitants, elimnating the ETF Board' s equitable authority to
grant a portion of the annuity reserve surplus to post-1974
retirees. On this basis, we conclude that Act 27 effected a
violation of § 40.27(2)."

128 Section 40.27(2) also prevents the wuse of annuity
reserve surplus distributions to reduce other benefits received
by WRS annuitants. Section 40.27(2)(c) provides in part:

The distributions shall not be offset against any other

benefit being received but shall be paid in full, nor

shall any other benefit being received be reduced by

t he distributions.

According to the plaintiffs, Act 27 violates the "no offset”
| anguage in 8§ 40.27(2)(c) by reducing an annuitant's GPR-funded
suppl enental benefits by the anount of SIPD paynents received.

29 The |l egislature has not granted pre-1974 WRS annuitants
a contract right to the continued receipt of GPR-funded
suppl enental benefits. Rather, supplenental benefits are subject
to continuing |egislative appropriation. See 8§ 40.27(1)(a),

repeal ed by 1987 Ws. Act 27, 8 688km However, the reduction of

suppl enmental benefits nust be viewed in the context of the

| egislation's correspondi ng distribution of SIPD

17 Because we determine that the SIPD stripped the ETF

Board of the equitable discretion guaranteed by 8§ 40.27(b), we do
not reach the ©plaintiffs’ assertion that the resultant
di stribution was inherently inequitable.

16
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130 Act 27 did not sinply repeal pre-1974 annuitants

entitlement to GPR-funded suppl enental benefits. The |egislation
al so varied the distribution of investnent earnings in order to
achi eve an upward adjustnent of benefits for the sane pre-1974
annuitants. The Adm nistration Defendants concede that there is
a relationship between the legislation's grant of SIPD paynents
and the reduction in supplenental benefits. That this
"relationship"” is an offsetting one is anply denonstrated by the

wor di ng of the statute:

Any  paynent under S. 20.515(1) (a) [ suppl enent al

benefits] to annuitants receiving special investnent
performance dividends under this subdivision shall be
reduced by the amount of the special investnent

per formance di vi dends under this subdivision.

Thus, an annuitant's supplenental benefits are reduced dollar-
for-dollar by the SIPD paynents that he or she receives. e
conclude that, by mandating an increase in a retiree's annuity-
based benefits while sinmultaneously reducing his or her otherw se
term nabl e supplenental benefits, the legislation violated the
proscription against offsetting contained in § 40.27(2)(c).

31 The Act also inproperly nmandated a $3.8 nillion
reimbursenment to GPR from the annuity reserve account for
suppl emental benefits nmade during the interim period between the
effective date of the legislation and its inplenentation.
Section 40.27(2) governs the distribution of investnent earnings
of the annuity reserve, and it anticipates paynents only to
annui t ant s. The section is utterly devoid of any authority for
using annuity reserve funds to reinburse a governnental entity

for non-trust obligations. We therefore conclude that the Act

8 W note that a repeal of supplenmental benefits acconpani ed by
an unencunbered TAA transfer to the annuity reserve would not
necessarily constitute an offset.

17
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further violated § 40.27(2) by mandating a reinbursenent for

interimGPR suppl enental benefits, a non-trust obligation.

132 This court finds unpersuasive the Admnistration
Def endants' undevel oped assertion that the State, as settlor of
the FRIT trust fund, is enpowered to unilaterally alter the terns
of the WRS contract. The system of benefits provided by the
Wsconsin Retirenent System is no nere legislative gratuity.
Rat her, benefits are a form of deferred conpensation for service
provi ded. When a public enployee chooses to take his or her
retirement benefits in the form of an annuity, he or she is
t hereby guaranteed certain rights under the WRS contract. See
8§ 40.19(1). One such right is to have investnent earnings
distributed in a manner consistent with 8§ 40.27(2). As party to
the WRS contract, the State is bound to honor that right.

133 We have determined that the SIPD |egislation violates
8 40.27(2) by stripping the ETF Board of its exclusive authority
to equitably distribute surplus investnment earnings of the
annuity reserve. The legislation also reduces an annuitant’s
suppl enmental benefits by the anmount of SIPD received, in
violation of the § 40.27(2)(c) proscription against “offsetting.”

Finally, the Act violated 8§ 40.27(2) by mandating a wholly

unaut horized reinbursenment to the State treasury for GPR
suppl enmental benefits nade during the period between the Act's
effective date and inplenentation. W therefore conclude that
Act 27 takes the plaintiffs’ property interest in having
distributions of annuity reserve surpluses made consistent wth
§ 40.27(2).

134 Having concluded that the plaintiffs have a property

interest in the WRS, and that it has been taken, we next
18
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determine if the taking was: (1) for a public purpose, and (2)
W thout just conpensation. Al l parties agree that the
| egislature enacted the SIPD legislation for the purpose of
reducing GPR outlays. In addition, the Adm nistration Defendants
assert that Act 27 was intended to blunt the inpact of inflation
on the retirement system s oldest annuitants. The asserted
purposes are not nutually exclusive. There is no inherent
contradiction in attenpting to both reduce fiscal outlays and
provide for needy retirees. Because both inure to the benefit of
the public, there is no dispute that if a taking has occurred, it
is for a public purpose.?®®

135 Since the Adm nistration Defendants contend that Act 27
does not constitute a taking, it is their position that there is
no need for just conpensation. Therefore, they do not dispute
the plaintiffs' assertion that just conpensation has not been
pai d. We defer our discussion of the neasure of just
conpensation until later in this opinion

36 To summari ze our conclusions, under 8 40.19(1), G esse

and Association of State Prosecutors, the plaintiff annuitants

have a property right in the investnent earnings of the annuity
reserve account. This property right includes the right to have
annuity reserve surpluses distributed in a manner consistent with
§ 40.27(2). Act 27 violated § 40.27(2) by usurping the Board's
authority to equitably distribute annuity reserve surpluses, by

reduci ng annuitants’ supplenental benefits in an anmount equal to

9 W note that Act 27 essentially took and redistributed trust
fund assets. Such an act is anal ogous to a permanent physi cal
occupation of |and, which has always been a conpensabl e taki ng
“Wthout regard to the public interests that it may serve."
Noranda, 113 Ws. 2d at 629, citing Loretto v. Tel epronpter
Manhattan CATV Corp., 458 U.S. 419, 432 (1982).
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their SIPD paynents, and by mandating an unauthorized
rei mbursenment to GPR for interim supplenental benefits. These
violations of § 40.27(2) take the plaintiffs’ property rights for
a public purpose and w thout just conpensation. W therefore
determne that Act 27 is unconstitutional beyond a reasonable
doubt . %

I11. Fiduciary Breach

137 The circuit court determned that the ETF Defendants
violated their fiduciary duties as WRS trustees when they
i npl enented Act 27. The court reasoned that the ETF Defendants'
duty to admnister the trust for the benefit of all annuitants
required them to seek court guidance prior to inplenenting

| egislation of doubtful constitutionality. See State ex rel.

Morse v. Christianson, 262 Ws. 262, 266, 55 N.W2d 20 (1952).

138 The court of appeals reversed, concluding that the ETF
Defendants did not breach their fiduciary duties. W agree, and
adopt the court of appeals' reasoning as our own. \Wen the ETF
Defendants perceived a potential conflict between the Act 27
provisions and the existing trust instrument, they sought and
received the opinion of the attorney general. They then fully
inplemented the Act in good-faith reliance on the attorney
general's opinion that the l|egislation was constitutional. By
i nplenenting the SIPD legislation, the trustees were conplying

with the statute as witten. Retired Teachers Ass'n, 195 WSs.

2d at 1041.
139 In addition, the court of appeals noted that Morse

"does not require resort to a court where the attorney general

20 Because we concl ude that Act 27 is unconstitutional under Ws.
Const. art. 1, 8 13, we do not reach the plaintiffs' clains under
Ws. Const. art. |, 8 12 and Ws. Const. art. |V, 8 26.
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has already rendered an opinion." [Id. at 1043. The Mrse court

stated that before neking expenditures, trustees nmust seek
judicial interpretation of unclear |aws. 262 Ws. at 266.

However, the court provided no further analysis or support for
the proposition. W take this opportunity to supplenent the

Morse decision, concluding that on these facts, the trustees

upheld their fiduciary duties by inplenmenting Act 27 in good-
faith reliance on the opinion of constitutionality rendered by
the attorney general. Accordingly, we determne that the ETF
Def endants did not breach their fiduciary duties by inplenenting
Act 27 wthout first obtaining a court determnation that the
statute was constitutionally valid.?

V. Renmedy for an Unconstitutional Taking

140 We next determne the renedy for the taking of the
plaintiffs' property rights. Initially, we address sovereign
immunity and the plaintiffs' failure to file a Ws. Stat
§ 893.82 notice of injury,?® as either may serve to substantially

l[imt the scope of renedies available to the plaintiffs.

2L WEAC argues that Act 27 did not require that the pre-existing
$6.1 mllion annuity reserve surplus be included in the SIPD
distribution. W disagree. By transferring $78.6 mllion to the
annuity reserve fromthe TAA, Act 27 triggered a distribution
under 8 40.27(2). Secretary CGates testified that the statute
| eaves no discretion to hold back a portion of the annuity
reserve surplus. Thus, Act 27 triggered a mandatory distribution
of the $6.1 mllion. Furthernore, there is no statutory
authority for bifurcating the annuity reserve surplus into $78.6
mllion and $6.1 million surpluses, with a different distribution
schenme for each. W therefore conclude that Act 27 caused the
pre-existing $6.1 million surplus to be included in the
unconstitutional SIPD paynent franmeworKk.
2 Ws. Stat. § 893.82 provides in relevant part:
893.82 Cains against state enployes; notice of
claim limtation of

(3) Except as provided in sub. (5m, no civil
action or civil proceeding may be brought against any
state officer, enploye or 2agent for or on account of

1
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41 Sovereign immunity exists in this State by virtue of
Article 1V, 8§ 27 of the Wsconsin constitution,” and unless
wai ved, generally precludes suits in which a prevailing plaintiff
would be entitled to recover noney from the State. Li ster .

Board of Regents, 72 Ws. 2d 282, 292, 240 N.W2d 610 (1976)

(holding that when a judgnent for plaintiffs would require
paynment from State funds, the State may invoke its imunity from
suit). However, sovereign imunity will not bar recovery for a
taking, because just conpensation followng a taking is a

"constitutional necessity rather than a |l egislative dole." Luber

v. MIwaukee County, 47 Ws. 2d 271, 277, 177 N.W2d 380 (1970).

In this sense, Article I, 8§ 13 is a self-executing

constitutional waiver of sovereign immunity. Zinn, 112 Ws. 2d

any act growing out of or commtted in the course of
the discharge of the officer's, enploye's or agent's
duties, . . . wunless within 120 days of the event
causing the injury, damage or death giving rise to the
civil action or civil proceeding, the claimant in the
action or proceeding serves upon the attorney genera
witten notice of a claim stating the tinme, date,
| ocation and the circunstances of the event giving rise
to the claim for the injury, damage or death and the
names of persons involved, including the name of the
state officer, enploye or agent involved. A specific
denial by the attorney general is not a condition
precedent to bringing the <civil action or civi
pr oceedi ng.

(6) The anpunt recoverable by any person or entity
for any damages, injuries or death in any civil action
or civil proceeding against a state officer, enploye or
agent, . . . including any such action or proceeding
based on contribution or indemification, shall not
exceed $250,000. No punitive damages nmay be all owed or
recoverable in any such action.

2 Ws. Const. art. |V, § 27 provides:
Suits against state. Section 27. The |egislature shal
direct by law in what manner and in what courts suits
may be brought against the state.
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at 436. W therefore determ ne that sovereign immunity does not
bar the plaintiffs' clainms under Article |, § 13.

142 The Adm nistration Defendants concede, and we agree,
that the plaintiffs' request for just conpensation under Ws.
Const. art. I, 8 13 is not barred by their failure to file a
notice of injury prior to comencing the present action. I n

their concession, the Adm nistration Defendants state:

The takings clause is a self-executing constitutiona

provision. Zinn v. State, 112 Ws. 2d 417, 334 N W2d
67 (1983). While sovereign inmunity and failure to file
a notice of injury bar plaintiffs" danage clains to the
ext ent t hey depend upon the non-sel f - executi ng
contracts clause (art. |, 8§ 12) and extra conpensation
clause (art. IV, 8 26) of the Wsconsin constitution
. . . they do not preclude just conpensation for a
t aki ng. The SIPD, however, does not constitute a
t aki ng.

Petitioners' Reply Brief at 21, n. 5 (enphasis added).

143 This court has previously held that when the
| egi slature has not provided specific procedures for the recovery
of just conpensation following a taking, an aggrieved property
owner may proceed directly under Article |, 8 13. Zinn, 112 Ws.

2d at 437-38; see also, Kallenmbach v. State, 129 Ws. 2d 402,

409, 385 N.W2d 215 (Ct. App. 1986). Section 8 893.82 does not
set out specific procedures for the recovery of just
conpensati on. I ndeed, the section's recovery Ilimtation of
$250, 000 indicates that the statute was not intended to apply in
t he takings context. 8§ 893.82(6). A taking may result in the
State's obligation to pay far nore than $250,000, and the
constitutional mandate of just conpensation cannot be limted in

anount by statute. Zinn, 112 Ws. 2d at 437, citing Luber, 47

Ws. 2d at 283.
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144 \Well-settled | aw supports t he Adm ni stration
Def endants’ concession that § 893.82 does not apply in the
t aki ngs context. W therefore conclude that the plaintiffs
claim for just conpensation is not barred by their failure to
file a notice of injury.?

45 As noted, just conpensation is the constitutionally
prescribed renedy for a taking of the plaintiffs' property
interest in the earnings of the annuity reserve account. What
remains for our consideration is the appropriate nethod of
val ui ng that property right.

46 Just conpensation is neasured by the loss incurred by
the property owner as a result of the taking. See Luber, 47 Ws.

2d at 279, citing Vol brecht v. State H ghway Comrm, 31 Ws. 2d

640, 647, 143 N.W2d 429 (1966). Applying that principle to this
case, we determne that just conpensation is required to the
extent of any dimnishnment of the balance of the annuity reserve
caused by Act 27.

147 W agree with the court of appeals that the circuit
court erred in exercising its equitable powers to order a
"m ni mal i st remedy. " | nher ent in the concept of just
conpensation is an equitable principle: if just conpensation is
warranted in a particular instance, it is because a property
owner should not be required to bear alone an expense that in al

fairness must be borne by the public. Noranda, 113 Ws. 2d at

24 Because we determine that § 893.82 is inapplicable in the
context of the self-executing takings clause, we do not reach the
plaintiffs' assertion that 8 893.82 is inapplicable because their
claimfor nonetary relief is nmerely "ancillary” to their request
for an equitable declaration that Act 27 is unconstitutional.
Accordingly, we also decline to reach the issue of whether
8§ 893.82 applies to the plaintiffs' remaining constitutional
cl ai ns.

24



No. 94-0712

624. Thus, to the extent that a court awards |ess than just
conpensation for a taking out of concern for the public purse, it
has provided a constitutionally insufficient renedy. Fi rst

Engl i sh Evangelical Lutheran Church v. County of Los Angel es, 482

U.S. 304, 322 (1987).

148 However, the court of appeals erred when it limted
just conpensation to the portion of SIPD paynents that replaced
GPR expendi t ures.

Nor is the anmount taken equal to the SIPD already
di stributed because not all distributed SIPD served to
repl ace suppl enental benefits. The SIPD distributed to
sonme annuitants exceeded the suppl enental benefits they
were receiving, and that excess did not reduce GPR
expenditures for supplenental benefits.

Retired Teachers Ass'n, 195 Ws. 2d at 1033. Just conpensation

is not neasured by the econom c benefit to the State resulting
fromthe taking. Luber, 47 Ws. 2d at 279. It is the property
owner's loss that Ws. Const. art. |, 8§ 13 conpensates.

149 Because all SIPD paynments were nade in derogation of
the plaintiffs' right to have annuity reserve paynents nade
consistent with 8 40.27(2), just conpensation requires that all
such paynents be returned to the annuity reserve. Simlarly,
because the reinbursenent to GPR also violated 8 40.27(2), the
anount reinbursed nust also be returned to the annuity reserve.

50 This <court rejects the Admnistration Defendants'
argunent that a recovery of all paynents nade under Act 27 would
overconpensate the plaintiffs for the taking effected by the Act.

The defendants base their assertion on the fact that SIPD
reci pients could have received a simlar distribution had the ETF
Board been allowed to exercise its equitable discretion.

Essentially, the defendants ask this court to reduce an award of
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just conpensation by the anmount that pre-1974 annuitants would
have received in the Board's discretion

151 We decline the defendants' invitation because it is
i npossible to know how the ETF Board would have equitably
distributed the $84.7 million annuity reserve surplus. The Board
m ght have distributed the surplus in precisely the manner
mandated by Act 27, or it mght have given no portion of the
surplus to any SIPD recipient. The point is, it is for the Board
alone to equitably distribute any surplus in the annuity reserve.

This court has neither the inclination nor the expertise to
substitute its estimte of an equitable distribution for that of
t he ETF Board.

152 W therefore conclude that just conpensation requires
the following: 1) the Admnistration Defendants shall pay from
the State treasury to the annuity reserve account an anount equal
to all SIPD paynents nade out of the annuity reserve; 2) any
undi stributed portion of the SIPD remaining in the annuity
reserve shall be unencunbered by the provisions of Act 27; 3) the
ETF Board shall distribute the anobunt recovered and any
undi stributed SIPD in its equitable discretion.?

V. | nterest

53 Subsuned within the concept of just conpensation is the
principle that interest nust be awarded on the value of property
fromthe date of the taking. "Just conpensation is for property
presently taken and necessarily mneans the property's present

val ue, presently paid—ot its present value to be paid at sone

2> The Board shall exercise its discretion to equitably vary the
di stribution, notw thstandi ng any present |anguage in 8 40.27(2)
to the contrary. See 1995 Ws. Act 302, § 42 (amending
8 40.27(2)(b)).
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future tinme without interest." WH Pugh Coal Co. v. State, 157

Ws. 2d 620, 633, 460 N.wW2d 787 (C. App. 1990), quoting G ant

v. Cronin, 12 Ws. 2d 352, 355, 107 N.wW2d 153, 155 (1961).
Thus, we conclude that the plaintiffs are owed the investnent
returns that would have been earned on funds from the tinme that
they were renoved fromthe annuity reserve.

154 We are confronted with the task of setting the
appropriate interest rate. The circuit court concluded that a
five percent investnent earnings rate was appropriate, based upon
the "assuned benefit rate." 8 40.02(6). In declining to award
ear ni ngs based upon the returns actually experienced by the trust
fund, the circuit court reasoned that such an award would work a
serious hardship on the taxpaying public. In contrast, the court
of appeals determned that the trust should be reinbursed for
| ost investnent earnings "at the average rate of earnings of the
trust fund assets fromthe date of the first distribution of the
SIPD to the date the anmount taken is returned to the trust fund."

Retired Teachers Ass'n, 195 Ws. 2d at 1033.

155 This court concludes that the plaintiffs are entitled
to interest at the effective rate, as defined in § 40.02(23).%

The effective rate is used to credit investnent earnings to the

26 Ws. Stat. § 40.02(23) provides:
(23) "Effective rate" neans:

(a) For the fixed annuity division, the rate,
disregarding fractions of |less than one-tenth of one
percent, determned by dividing the remaining fixed
annuity division investnment earnings for the cal endar
year or part of the calendar year, after nmaking
provision for any necessary reserves and after
deducting prorated interest and the admnistrative
costs of the fixed annuity division for the year, by
the fixed annuity division balance at the begi nning of
the cal endar year as adjusted for benefit paynents and
refunds paid during the vyear excluding prorated
i nterest.
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annuity reserve. See § 40.04(6) ("The [annuity] reserve shall be
i ncreased by investnent earnings at the effective rate. . .").
As such, it is the nost accurate neasure of the returns that
woul d have been earned by the annuity reserve on the funds that
were unconstitutionally renoved by Act 27

156 We decline to adopt either the circuit court's or court
of appeals' |ost earnings fornulation, because neither describes
the lost annuity reserve investnent returns as accurately as the
effective rate. The circuit court's five percent earnings rate
is insufficient because it does not neasure the anmount of
investnment returns that would have been earned had the funds
remained in the annuity reserve.? Simlarly, the average
earnings rate of the trust fund from the date of the first
distribution to the date of recovery does not neasure the annuity
reserve's |lost earnings as accurately as the effective rate. The
annuity reserve account accunulates investnent returns at the
effective rate, not by the average rate of returns experienced by
the trust fund generally. Consistent with the argunent advanced
by the ETF Defendants, we conclude that effective rate is the
nost accurate reflection of the annuity reserve's | ost earnings.

157 Finally, we note that Act 27 did not cause all surplus
funds in the annuity reserve to leave in a single |unp-sum
paynent . Rat her, the funds were paid out over tine. Thus, an
interest award should reflect the fact that the annuity reserve

has enjoyed the benefit of investnment earnings on a declining sum

>’ The assumed benefit rate is used "for calcul ating reserve
transfers at the tinme of retirenent, making actuarial val uations
of annuities in force, determ ning the amount of | unp-sum death
benefits payable fromthe portion of an annuity based on
addi tional deposits and crediting interest to enploye required
contribution accunulations.” 8§ 40.02(6).
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of noney. W therefore conclude that the Admnistration
Def endants nust pay, from the state treasury, interest at the
effective rate on SIPD paynents and the $3.8 nillion
rei nbursenent from the date that those funds actually left the
annuity reserve.?®

VI. Attorney Fees

158 The circuit court awarded attorney fees to the
plaintiffs based wupon its finding that the ETF Defendants
breached their fiduciary duties, and that such breach rose to the
| evel of m smanagenent under Ws. Stat. 8 814.14. The court of
appeals reversed the finding of fiduciary breach, and instead
awarded attorney fees wunder the "common fund" doctrine.
Presently, the plaintiffs request attorney fees wunder either
8§ 814.14, the comon fund doctrine, or the private attorney
general doctri ne.

159 Initially, we acknow edge t hat W sconsin has
consistently adhered to the "American Rule" requiring litigants
to pay their own attorney fees. Cenerally, a court may require a
losing litigant to reinburse the prevailing party's attorney fees
only when expressly authorized by statute or contract. DeChant
v. Mnarch Life Ins. Co., 200 Ws. 2d 559, 571, 547 N.W2d 592
(1996).

160 We first consider the common fund doctrine, under which
the court of appeals awarded attorney fees to the plaintiffs.

This court has not previously adopted the comon fund doctri ne.

28 \\e assume that SIPD paynents |left the annuity reserve
periodically throughout the year. It is anticipated that the
circuit court will be required to nake multiple interest
cal cul ati ons based upon many di fferent paynent dates. |Interest
on the $3.8 million rei nbursenment nust, of course, be cal cul ated
fromthe date of paynent.
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However, the doctrine has been widely used to deal with the "free
rider" problem inherent in class actions. As the United States
Suprene Court has recognized, it would be unfair to allow a cl ass
to share in the benefits of an action, while forcing the
litigating plaintiffs to shoulder all of the costs of the

| awsui t.

[A] litigant or a | awer who recovers a common fund for
the benefit of persons other than hinmself or his client
is entitled to a reasonable attorney's fee from the
fund as a whole. . . . The [common fund] doctrine
rests on the perception that persons who obtain the
benefit of a lawsuit without contributing to its cost
are unjustly enriched at the successful Ilitigant's
expense.

Boeing Co. v. Van GCenert, 444 U.S. 472, 478 (1980) (citations

omtted). The common fund doctrine is rooted in "the historic
power of equity to permt the trustee of a fund or property, or a
party preserving or recovering a fund for the benefit of others
in addition to hinself, to recover his costs, including his
attorney's fees, from the fund or property itself or directly

from the other parties enjoying the benefit."” Alyeska Pipeline

Co. v. WIlderness Society, 421 U S. 240, 257 (1975).

161 In Alyeska, the Court set out three factors that should
be present before a court adopts the common fund approach.
First, those benefiting from the litigation should be small in
nunber and easily identifiable. Second, the benefits should be
traceable with sone accuracy. Third, the attorney fees should be
capable of being "shifted wth sone exactitude to those
benefiting." 1d. at 265, n. 39.

162 Wth these principles in mnd, this court concludes
that the common fund doctrine is appropriately applied in this

case. By recovering funds paid from the annuity reserve under
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Act 27, the attorneys for SEA, WEAC, and WRTA are vindicating the
property rights of all annuitants, not just those of the nenbers
of the three groups. Also, once the ETF Board equitably
distributes the recovery, the benefiting annuitants nay be
identified with certainty and ease. Furthernore, the benefits
and costs of litigation are easily apportioned anong the
reci pi ent annuitants. Because the attorney fees are "taken off
the top," a recipient annuitant wll pay litigation costs in
exact proportion to the distribution that he or she receives.

163 W reject the defendants' undevel oped assertion that an
award of attorney fees under the comon fund doctrine would
j eopardi ze the tax-exenpt status of the retirenent system The
United States Suprene Court |ong ago recogni zed the propriety of
applying the comon fund doctrine in the public trust fund
cont ext :

It is a general principle that a trust estate nust bear

the expenses of its admnistration. . . . [Were] one

of many parties having a comon interest in a trust

fund, at his own expense takes proper proceedings to

save it from destruction and to restore it to the
purposes of the trust, he is entitled to reinbursenent.

Trustees v. Geenough, 105 U S. 527, 532-33 (1881). Mor e

recently, the Court cited with approval its several decisions
reaffirm ng the G eenough holding. Alyeska, 421 U S. at 257-58.
Agai nst this backdrop of federal |aw endorsing the application
of the comon fund doctrine to trust fund asset recoveries, the
def endant s’ unsupported assertion of inpropriety i s unpersuasive.

We conclude instead that, as in Geenough, the attorney fees

awarded in this case are part of the cost of adm nistering the
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trust, and are therefore properly borne by the trust under the
comon fund doctrine.?

164 We further observe that the common fund doctrine is
consistent with the American Rule. A losing litigant does not
pay attorney fees in addition to the anmount of recovery. Rather,
attorney fees are deducted from the recovery. Thus, a | osing
l[itigant is no better or worse off as a result of the doctrine's
appl i cation.

65 In calculating reasonable attorney fees, the circuit
court shall have discretion to base its award on either a
percentage of the fund recovered or the |odestar nethod of a
reasonable hourly rate multiplied by a reasonable nunber of

hours. Florin v. Nationsbank of Georgia, N A, 34 F.3d 560, 565

(7th Gr. 1994); In re Washington Pub. Power Supply Sys. Litig.,

19 F.3d 1291, 1296 (9th GCr. 1994); Cottlieb v. Barry, 43 F.3d

474, 483 (10th Cr. 1994). Furthernmore, in fornulating the
award, the circuit court shall take the followng factors into

consi der ati on:

the tinme and | abor required, the novelty and difficulty
of the question presented by the case, the skill
requisite to perform the legal service properly, the
precl usion of other enploynent by the attorneys due to
acceptance of the case, the customary fee, whether the
fee is fixed or contingent, any tine limtation inposed
by the client or the circunstances, the anount involved
and the results obtained, the experience, reputation
and ability or the attorney, the "undesirability" of
the case, the nature and length of the professiona
relationship with the client, and awards in simlar
cases.

Gottlieb, 43 F.3d at 482, n. 4, citing Johnson v. Georgia H ghway

Express, Inc., 488 F.2d 714, 717-19 (5th Gr. 1974). After

29 Because we determine that the plaintiffs are entitled to
attorney fees under the comon fund doctrine, we do not reach the
i ssue of whether attorney fees are recoverabl e under any ot her
t heory.
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deducting the reasonable attorney fees from the recovery, the
circuit court shall order the balance deposited in the FRIT s
annuity reserve account.

VI1. Concl usion

166 In summary, this court concludes that Act 27 takes
W thout just conpensation the plaintiffs' property interest in
the proper distribution of investnent earnings of the annuity
reserve account. It is therefore unconstitutional beyond a
reasonabl e doubt. W also conclude that the ETF Defendants did
not breach their fiduciary duties as trustees of the WRS.
Because our neasure of just conpensation is different from that
of the court of appeals, we nodify the decision of that court,
and affirmthat decision as nodified. In addition, we remand to
the circuit court with directions.

167 On remand, the circuit court is directed to enter
j udgnment declaring that Act 27 and its inplenentation
unconstitutionally take w thout just conpensation the plaintiffs
property interest in the proper distribution of the earnings of
the annuity reserve account. The court shall declare invalid and
enjoin further inplenmentation of the Act, and shall order the
Adm ni stration Defendants to pay from the State treasury to the
annuity reserve account, the follow ng: an anount equal to all
di stributed SIPD paynents, plus the $3.8 mllion reinbursenent to
GPR, plus interest at the effective rate on all paynments fromthe
date that the paynents left the annuity reserve account.® The

court shall further declare any portion of the $84.7 nillion

% The circuit court shall have discretion to determine the node
and timng of the recovery's paynent. The court nust first
determ ne what further record, if any, is necessary to arrive at
its determ nation
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remaining in the annuity reserve account free from the
encunbrances of Act 27. The ~court shall calculate the
plaintiffs' reasonable attorney fees, and shall order the fee
award deducted from the sum repaid to the annuity reserve
account . Finally, the court shall order the ETF Board to
equitably distribute the balance of the recovery, including
interest, plus any remaining SIPD balance in the annuity reserve
account .

By the Court.—JFhe decision of the court of appeals is
nodi fied, and as nodified, affirned, and the cause is remanded to

the circuit court with directions.
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